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The State of Tennessee joins Plaintiff Tammy Ganzevoort’s Petition for Rehearing on the

grounds that the Court’s opinion conflicts with the Tennessee Consumer Protection Act and

established principles of consumer protection law.  The opinion states or implies that in order to

establish a deceptive act or practice under the Act, a plaintiff must establish some degree of fault

—either intent or negligence—and knowledge of the deception.  The opinion could also be read

to recognize good faith and compliance with industry standards as valid affirmative defenses,

and to adopt the “reasonable consumer” standard for evaluating deception claims.  In the context

of this case, these holdings may not appear revolutionary, but the opinion adds elements to a

Consumer Protection Act claim that were purposefully excluded by the legislature, and it

significantly impairs consumers’ ability to obtain redress for injuries caused by deceptive

business practices.

The Tennessee Consumer Protection Act is based upon a widely-adopted uniform statute

modeled after the Federal Trade Commission Act.1  In the 1970s, the Federal Trade Commission

encouraged the adoption of “mini-FTC” acts by the states in order to increase enforcement

efforts against unfair and deceptive business practices.2  The language in the Tennessee Act

prohibiting “[u]nfair or deceptive acts or practices” affecting the conduct of any trade or

commerce3 mirrors the FTC Act, and the Tennessee Act provides that interpretation of the phrase

“unfair or deceptive acts or practices” shall be consistent with interpretations given by the FTC
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and the federal courts.4  Interpretations of the FTC Act consistently reject any implication that

proof of deception requires proof of intent5 or knowledge.6

When the Consumer Protection Act was passed, the FTC standard for establishing a

“deceptive act or practice” required proof that the practice had a “tendency or capacity to

mislead” a significant number of vulnerable or credulous consumers.7  In 1984, the FTC issued a

controversial policy statement, over the dissent of two of the five commissioners, setting a new

standard for establishing a deceptive act or practice.  Under the new standard a plaintiff must

prove that (1) the practice is likely to mislead consumers, (2) consumers would be misled even

when acting reasonably under the circumstances, and (3) the deception is material to consumers.8 

The federal courts have not embraced the new standard,9 and no Tennessee court has taken a
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position on the issue.  Neither standard, however, requires that a plaintiff prove bad faith, intent

to deceive, or knowledge that a misrepresentation or omission is deceptive.

In setting out the standard for establishing deception, this Court’s opinion relies upon

definitions of “deceptive acts or practices” found in two opinions from other state courts.  The

Illinois definition requires proof of “intent that others rely on the concealment.”  This language is

a direct quotation from the Illinois statute,10 but the Tennessee Consumer Protection Act and the

FTC Act do not contain similar language.  Even the Illinois statute states that the phrase

“deceptive acts or practices” includes, but is not limited to, conduct that meets the definition

quoted in this Court’s opinion.11  Tennessee courts have recognized that the concept of deception

is often thought to include an element of intent12—but they have rejected any conclusion that

proof of deception under the Consumer Protection Act requires proof of intent.13

This Court’s opinion also relies on a definition of deceptive practices from the Vermont

Supreme Court that does not require proof of intent, but that appears to adopt the “reasonable

consumer” standard.  As is discussed above, this standard comes from a policy statement issued

by the FTC in 1984.  The “reasonable consumer” standard contradicts years of case law

recognizing the importance of protecting unsophisticated and vulnerable consumers.  The United

State Supreme Court explained the basis for this concern as early as 1937:

Laws are made to protect the trusting as well as the suspicious.  The best element
of business has long since decided that honesty should govern competitive
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enterprises and that the rule of caveat emptor should not be relied upon to reward
fraud and deception.14

Since that time, courts have considered whether an act or practice is deceptive not just to the

average “reasonable consumer,” but also whether it is deceptive to a significant number of

unsophisticated or vulnerable consumers.15  The Tenth Circuit has held that the FTC’s new

deception standard is not binding on the FTC itself,16 and the U.S. Supreme Court has held that

the meaning of the phrase “deceptive practices” should be determined by judicial construction.17 

The State submits that it would be inappropriate to overturn years of federal court precedent,

which is to guide interpretation of the Consumer Protection Act, based upon a non-binding

policy statement issued by a split panel of FTC Commissioners.

The central problem with this Court’s opinion is not, however, that it could be read as an

endorsement of the “reasonable consumer” standard, but that it appears to read elements of

common law causes of action into the Consumer Protection Act.  The FTC Act and the state

consumer protection statutes were passed because of a consensus that traditional common law

remedies such as fraud and negligent misrepresentation did not provide sufficient protection to

consumers.18  Thus, statutes based upon the FTC model “substantially reduce[] the requirements
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of proof consumers must meet to achieve redress for ‘consumer fraud.’”19  Two of the most

important elements of proof that were removed were scienter and intent to deceive.20  Thus, the

Consumer Protection Act changes the focus from determining who is at fault to determining the

effect of a particular action on consumers.21  In effect, then, contrary to this Court’s opinion, the

Consumer Protection Act does impose a form of strict liability22 because it requires no proof of

fault.

In some cases, it may seem unfair to hold a merchant responsible for misleading

representations or omissions for which the merchant is not at fault.  But where there is an

innocent seller and an innocent buyer, one of the parties must bear the burden of any loss.  When

a consumer is deceived by a business acting in good faith, the Consumer Protection Act places
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the burden on the business to make the consumer whole.  There are good reasons that the

legislature has chosen this allocation of responsibility.  Most importantly, a business is usually in

a better position to prevent consumer deception and injury.  The mini-FTC acts

attempt[] to place on more equal terms seller and consumer.  These remedial
statutes are all predicated on a legislative recognition of the unequal bargaining
power of opposing forces in the marketplace.  Instantly, the Legislature strove, by
making certain modest adjustments, to ensure the fairness of market
transactions.23

Mini-FTC acts like the Tennessee Consumer Protection Act focus upon the effect of a practice

on the marketplace rather than upon a determination of fault24 because the statutes are concerned

primarily with preventing and redressing consumer injury, not with punishing wrongdoers.

Because fault is not an issue in a Consumer Protection Act case, it follows that good faith

is not a defense.25  Nor is it a defense that a certain practice is accepted within an industry,26 or

that a defendant has met a generally accepted standard of care.27  These principles are not only

well established in FTC and state consumer protection case law, they are clear from the

Tennessee statute.  First, the Act exempts “[a] retailer who has in good faith engaged in the

dissemination of claims of a manufacturer or wholesaler without actual knowledge that such
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claims violated this part.”28  If either good faith or lack of knowledge were a defense to a claim

under the Act, this exemption would be unnecessary.  The treble damages provision would also

make little sense.  It provides for treble damages for “a willful or knowing violation,”29 and

states that in determining whether to award treble damages a court should consider “the good

faith of the person found to have violated” the Act.30  Again, if good faith or lack of knowledge

were defenses, the legislature would not need to distinguish between willful or knowing

violations and other violations.

For the foregoing reasons, the State respectfully joins in Plaintiff’s petition asking the

Court to reconsider the following portions of its opinion:

 The adoption of definitions of “deceptive acts or practices” from the courts of Illinois and
Vermont;

 The statement that the Act imposes an obligation of good faith;

 The statement that the Act does not impose duties beyond those generally accepted in a
business as good practice; and

 The statement that the Act does not impose strict liability.
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